UNITFD STATES ENVIRONMENTAL PROTECTION AGENCY
HEGCHIN 4

INTHE MATTER OF: ) ADMINISTRATIVE
Y ORDER ON CONSENT
)

ABC COKE DIVISION )

THE DRUMMOND COMPANY )

BIRMINGUAM, ALABAMA Y BOCKET NO, CWA-04-2014-4507(h)
]

PROCEEDING UNDER SECTION )

309(a) OF THE CLEAN WATER ACT, )

I3US.C.§ 1319(a) )

NPDES PERMIT NO. ALO003417 )

ADRINISTRATIVE ORDER ON CONSENT

L STATUTORY AUTHORITY

I This is a ¢ivil penalty proceeding pursuant to Scction 309¢g)(2HA) of the Clean
Water Act ("CWATY), 33 US.C. § 131920 A), and the Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penaltics, Issuance of Compliunce or
Carrective Action Qrders and the Revocation, Fermination or Suspension of Permits, including

Regulations ("C.F.R™ Part 22,

2. The authority to tuke action under Section 309(g}2)A) of the CWA, 33 U.S.C.
§ 13192 A 15 vested in the Administrator of the United States Environmental Protection
Ageney ("EPA”). The Administrator has delegated this authority to the Regional Administrator
Region 4, who in turn has re-delegated this authority to the Director of the Water Protection
Division, who in turn has delegated this authority to the Chiet of the Clean Water Enforcement

Branch of EPA Region 4 (“Complainant™).

H. ALLEGATIONS

3. ABC Coke Division is a part of Drummond Company, Inc. (“Respondent™),
which 1s u corpuration duly organized and cexisting under the laws of the State of Alabama and is
a person” within the meaning of Sceetion 502(5) of the CWA 33 U.S.C. § 1362(5).

4, At all times relevant to this action, the Respondent owned and/or operated a

Biological Treatment Facility (“BTF™), located in Jeltferson County at Raifroad Street in
Birmingham, Alubama.
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s, Pa gecomplish the obectives ol the CWA L delined i Section T0H) of the CW AL
3 US.CO§ P25 1) to restore and muaintain the chemical, physical and biologieal integrity of the
nation’s waters, Scetion 301 ot the CWA, 33 U.S.C.§ 131 1{a), prohibits the discharge of
pullutints by any person into waters of the United States exeept as in compliance with a National
Polutant Discharge Elimination System (C*NPDES™) permit isued pursaant to Section 402 of the
CWALIT LSO § 1342,

&, Section 02 ollthe CWA, 33 US.CL 8 1342, establishes an NPDES Permit
Program authorizing the EPA or authorized states to administer the NPDES Permit Program,
meluding the issuance of NPBES permits sllowing for the discharge of pollutants into navigable
waters subject to specific tenms and conditions. The EPA has granted the State of Alubama through
the Department of Environmental Management (*ADEM”)} upproval to issue NPDES permits
pursuant 1o Scetion 402(h) of the CWA,

7. Phe BTF is operating under NPDES Permit No. ALO0034 17 (“Permit”), issued on
March 3, 2009, und was adiministratively continued on March 31, 2014,

8. Phe Penmit auwthorizes discharge of treated process wastewater and stormwater
from coke muaking operations through outfall DSN 001 und discharge of stormwater runof? from the
coal and coke yard through outfall DSN 602, Manitoring requirements in the Permit applicable to
DSN 002 require Respondent to monitor constituents that would indicate u discharge of any process
related pollutants from the coal and coke yard.

4. On August 13-16, 2012, the EPA conducted a Compliance Evaluation Inspection
{"CEI of the BTF and the indusirial site to evaluate the Respondent’s compliance with the Permit
and the CWA, The CELidentified deficiencies related to preservation methods used to analyze
sunples, Best Management Practice deficiencies related to the stormwater controls and four non-
stormwater discharges draining to the stormwater retention pond, which captures the stormwater
runoft ultimately discharging through outfall DSNO02. EPA found that one of those discharges was
not specifically included in the Permit, and the others were not discharging in accordance with the
terms of the Permit,

16, On May 10, 2013, the EPA sent a Letter of Concern (*LOC™), issued under the
authority of Scetion 308(a) of the CWA, 33 U.S.C. § 1318(u), to the Respondent regarding alleged
deficiencies identificd during the inspection. The LOC also alleged two amimonia nitrogen effluent
fimit exceedances for the period covering January 1, 2010, through December 31, 2012, The LOC
requested information on corrective actions plunned or taken to address the deficiencies and offluent
limit exceedances,

i On June 17, 2013, the Respondent provided a response to the LOC. The

response addressed all of the deficiencies with the exception that it stated that the Respondent

believed the NPDES application allowed for these types of non-stormwater discharges and that three

2
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vl these discharges were retlectod as miscelluncous™ discharges in Respondent’s application for the
Purmit, Phe founth discharge reflected o release from a dettorson County pipeline that has heen
repapred, soeh that the relense his eeed

12, Onlduly 16,2013, the EPA concluded its review of the LOC response und the
Respondent’s pormit apphication and detenined that Pact V. of form 2F, which is entitied
Application for Permit to Disclarse Siornts Water Discharees Associated with ndusteicl Activity,
containg a certification that all non-stormwater discharges should be identiied in cither form 2C lor
dischurge of wastewater or 2E for discharge of noncontact provess water, und 0o such non-
stormwater discharges are so identified on cither of those Forms,

3. Based on the above, EPA has determined that the Respondent has violated
Scetion 301} of the CWA, 33 U.S.C.§ 1311{a), in that the Respondent has dischorged wastewater
to a location not authorized by an NPDES permit. The EPA has determined that the Respondent has
violuted Scetion 301{a) of the CWA, 33 US.C. § 1311u) and the Permit, by fatling to comply with
Pact LA and Part 1LE. 2.0 of the Permit,

H4. In addition, upon conducting a subscquent record review of Respondent™s fast
three yeurs of compliance history, EPA determined that Respondent violated its whole efffuent
toxieity ("WET”) limit tor September 2013, Theretore, the EPA determined that the Respondent has
violated Section 301{a) of the CWA 33 US.Co§ 131 1), and the Permit, by failing t comply with
Part LA of the Penmit.

HE STIPULATIONS AND FINDINGS

5. Complainant und Respondent have conferred for the purpose of scttlement
pursuant to 40 C.F.R. § 22,18 und desire o resolve this matter and scttle the allegations described
herein without a formal hearing. Thercfore, without the taking of any evidence or testimony, the
muaking of any argument, or the adjudication of any issue in this matter, und in accordance with 40
C.F.R.§ 22.13(b), this Conscnt Agreement and Final Order (“CA/FO™) will simultancousty
comnence and conclude this matter,

t6. For the purposes of this CA/FO, Respondent admits the jurisdictiona! allegations
set out above and neither admits nor denies the factual allegations set out above,

7. Respondent hereby waives its right to contest the allegations set out above and its
right to appeal the Final Order accompanying this Consent Agreement.

8. Respondent consents to the assessment of and agrees to pay the civil penalty as
set forth in this CA/FO, and EPA is aceepting such payment in full compromise, settiement and
satisfaction of any and cvery civil penalty claim, demand, and cause of action st forth in this
CA/FO. Moreover, said payment of the civil penalty shall not be construed as an admission of
liubility by Respondent.

Rod
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0. By signing this CA/FO, Respundent cortifics that the information it has supplicd
concernmyg Hus nmatter was at the tune of submission, and is, truthiul, accurate, and complete for
cacht sueh subiussion, response and sttement, Rospondent realives that there are sianiicant
penaitics tor submitting false or misleading information, including the possihelity of fines andior
moprisonment for knowing submission of such mtormation,

200 The EPA reserves the right to assess and collect any and ol civil penadties for any
violation deseribed herein to the extent that uny imformation or certification provided by
Ruespondent was matertally false or inuccurate at the tme such information or certification was
provided (o EPA,

CAMFO. "The partics agree that the scttlement ot this matter ix in the public interest and that this
CAFG 15 consistent with the applicable requirements of the CWA,

210 Compluinant and Respondent agree to settle this matter by their exeeution of this

V. PAYMENT

considering the nature of the violations and other relevant factors, the EPA has detérmined and
Respondent has agreed in settfement and compromise that Twenty Thousand Five Hundred Fifty
Dollurs ($20,550) is un appropriate civil penalty to settle this action.

23, Pursuant 1o Scction 309} 2)AY o the CWA, 33 US.C§ 32 HA) and

23 Respondent shall submit payment of the penalty specified in the preceding
paragraph via a cashier’s or certilied cheek, puyable o the order of “Treasurer, United States of
America.” The check shall reference on its face the name of Respondent and the Docket Number of
this CA/FO. Such payment shall be tendered to:

U5, Eavironmental Protection Agency
Fines and Penaltics
Cincinpati Finance Center
P.O. Box Y79077
St Louis, Missouri 63197-9000

24, At the time of payment, Respondent shall send a separate copy of the check,
and a written statement that payment has been made in sceordance with this CA/FO, 1o the
fullowing persons at the following addresses:

Regional Heuring Clork
U.5. Envirommental Protection Agency, Region 4
&1 Forsyth Street, 3.W,
Atlanta, Georgia 30303-8960
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M My Aattox
ULSL Environmental Protection Agency, Roegion 4
Water Protection Division
Clean Water Enforcoment Branch
Munieipal and Industrial Enforcament Section
61 Forsyih Street, 5. W
Atlanta, Georgia 30303-3900

35, Fhe penalty amount specified w Parngraph 22 above shall represent civil
penaltics assessed by the BPA und shall not be deductible for purposes of foderal taxes.

26. Pursuant to Section 3093 of the CWAL, 33 US.CL§ 1319{gi9), tailure b
the Respondent to pay the penalty assessed by the CA/FO in full by its due dute may subject the
Respondent to o civil action to colleet the assessed penalty plus interest (ut currently prevailing
rates from the effective dute of this CA/FO), attorney's fees, costs for collection proceedings and »
guarterly nonpayment penalty for cach quarter during which such failure to pay persists. Such
nonpayment penalty shall be in an amount cqual to twenty per cent (20%) of the aggresate amount
of such penalty and nonpayment penalty which are unpaid as of the beginning of such quarter. In
any such cotlection action, the validity, amount and appropriasteness of the penalty and of this
- CAFO shall not be subject to review,

V. GENERAL PROVISIONS

27, This CA/FO shall not relicve Respondent of its obligation to comply with all
applicable provisions of federal, state, or local law, nor shall it be construed to be a ruling on, or
determination of, any issue related to any federal, state, or local permit. Other than as expressed
herein, compliance with this CA/FO shall not be a defense to any actions subsequently commenced
pursuant o federad laws and regulations administered by the EPA.

28, Nothing in this CA/FO shall be construed as prohibiting, altering, or in any way
fimiting the ability of the United States to seek any other remedics or sanctions available by virtue
uf Respondent’s violation of this CA/FO or of the statutes and regulations upon which this
agreement is based, or for Respondent’s violation of any federal or stute statute, regulation or
permit. The EPA shall not seck further corrective action or payment for the violations alleged in
this CA/FO, if the Respondent complies with the payment required under Scction 1V of this
CA/FQ.

29, Except as otherwise set forth herein, this CA/FO constitutes a final settlement by
Complainant and Respondent of al] claims for civil penaltics pursuant to the CWA with respect to
only those violutions alleged in this CA/FO. Nothing in this CA/FO is intended to nor shall be
construed to operate in any way to resolve any criminal lability of the Respondent, or other Hubility
resulting from violations that were not alleged in this CA/FO. Other than as expressed herein,

3
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Complainant does not waive any nght to bring un enforcement action against Respondent for
vielation of any federal or state statute, regulation or permit, 1o initiste an sction for imminent and
substantinl endanserment, or W pursue eriminal enforcement,

3 Bach undersigned representative of the partics 1o this CA/FO certifies that he or
she is fully authorized to enter into the 1erms and conditions oF this CAFO and to execuie ind
tegully bind that purty to it

3. This CA/FO applies o and is binding upon Respondent and its officers, dircctors,
ciployees, agents, successors and assigns.

320 Any change in the fegal status of Respondent including, but not limited to, any
transier of assets of real or personal property, shall not wlter Respondent’s responsihilitics under this
CA/FO,

33, Each purty shall bear its own costs and attorney’s fees in connection with the
action resolved by this CA/FO.

34 Inuccordunce with 40 C.F.R. § 22.5, the individuals below ure authorized to
receive service relating to this proceeding,

For Complainant:

Kavitu K. Nagrani
Associate Regional Counsel
U.8. Environmenta] Protection Agency, Region 4
61 Forsyth Strect, 5.W.
Atlanta, Georgia 30303-8960
(40:4) 562-9697

For Respondent:

Richard Owens
Prosident
ABC Coke Division
Rutlroud Street
Birmingham, Alubama 35202
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With u copy to:

Hiake Andiews
Asxsistunt General Counsel
1000 Urhan Center Drive
Birmingham, Alubama 35242

35, Fhe parties acknowledge and agree that this CA/FO is subject to the requirements
ol 40 CILRL§ 22.45(ei4), which provides a right to petition to set aside o Consent Agreement and
proposcd Final Order based o conmments reecived during the public comment period.

16, Pursuant to Scetion 308 of the CWA, 33 U.S.C. § 1319(g), and 40 CF.R.
§22.38(b), Complainant represents that the State of Alabuma was provided a prior opportunity to
consult with Complainant regarding this matter,

37, Elfective upon signature of this CA/FO by Respoadent, Respondent agrees that
the time period commuencing on the date ot its signature and cnding on the date the EPA reccives
from Ruspondent the paymoent required by this CA/FO shall not be included in computing the
runing of any statute of limitations potentially applicable to any action brought by the EPA related
ter the matters addressed in this CAFO and that, in any action brought by the EPA related to the
matters addressed, Respondent will not assert, and may not maintain, any defense or claim based
upon principles of stutute of limitations, waiver, laches, estoppel, or other detense based on the
passage of time during such period. IFEPA gives notice to Respondent that it will not make this
CA/FO effective, the stutute of limitations shall begin to run again commencing nincty days aller the
date such notice is sent by the EPA.

VI EFFECTIVE DATE

38, The effective date of this CA/FO shall be the date on which the CA/FO is filed
with the Regional Heuring Clerk,

&
P

vz

FORTHY HESPONDEN

Date:. %/’:’gff:y’

ABC Coke
Richard Owens
President
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FORTHE USRS ENVIROMMENTAL
PROTECTION AGENCY

Date:
Duenisse 1, D, Chiel
Clean Water Enforcement Braneh
Woiter Profection Division
LS, BPA Region 4
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 4
IN THE MATTER OF: )
) CONSENT AGREEMENT AND
ABC Coke Division ) FINAL ORDER
The Drummond Company )
Birmingham, Alabama )
)
Respondent. ) Docket No.: CWA-04-2014-4507(b)
)

FINAL ORDER

In accordance with the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties, Issuance of Compliance or Corrective Action Orders and the
Revocation, Termination or Suspension of Permits, including Subpart I, 40 C.F R. Part 22, and
authorities delegated to me, the forgoing Consent Agreement is hereby approved and
incorporated by reference into this Final Order. Pursuant to Section 309(g)(2)(A) of the CWA,
33 U.S.C. § 1319(g)(2)(A), Respondent is hereby ordered to comply with the terms of the

foregoing Consent Agreement.

U.S. ENVIRONMENTAL PROTECTION AGENCY

Date:

Susan B. Schub
Regional Judicial Officer
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Docket No. CWA 04-2014-4507(b)

CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of the attached Consent Agreement
and Final Order in the matter of ABC Coke Division of the Drummond Company,
Birmingham, Alabama, Docket No. CW A-04-2014-4507(b) (filed with the Regional Hearing

Clerk on 2014) was served on , 2014, in the manner specified to

each of the persons listed below.

By hand-delivery: Kavita K. Nagrani
Associate Regional Counsel
U.S. EPA, Region 4
61 Forsyth Street, SW
Atlanta, GA 30303

By certified mail, Richard Owens
return receipt requested: President
ABC Coke Division
Railroad Street
Birmingham, Alabama 35202

Blake Andrews

Assistant General Counsel
ABC Coke Division

1000 Urban Center Drive
Birmingham, Alabama 35242

Glenda L. Dean, Chief

Water Division

Alabama Department of Environmental Management
P. O. Box 301463

Birmingham, Alabama 36130-1463

Ms. Patricia A. Bullock
Regional Hearing Clerk
U.S. EPA, Region 4

61 Forsyth Street, SW
Atlanta, GA 30303
(404) 562-9511
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